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I. Introduction

[1] The Regional Municipality of Wood Buffalo (the “Employer”) is a “specialized municipality”

which includes Fort McMurray and surrounding area in northern Alberta.  The Canadian Union of Public 

Employees, Local 1505 (the “Union”) is a trade union and is the bargaining agent for a group of 

employees of the Employer.

[2] The genesis of this arbitration goes back to 2014 when the parties agreed in the Collective 

Agreement to implement a Joint Job Evaluation Project.  The overall objective of the project was to 

implement a Job Evaluation Plan to achieve pay equity for all jobs covered by the Collective Agreement.  

In June 2017 the parties agreed upon Terms of Reference setting out the detailed process for the Joint 

Job Evaluation Project. 

[3] The Joint Job Evaluation Project encountered many challenges.  The Joint Job Evaluation 

Steering Committee was comprised of representatives of both the Employer and the Union.  In April of 

2018 the Steering Committee made recommendations to the Employer and the Union that would result 

in 42% of employees increasing in pay levels; 23% of employees decreasing; and 35% remaining the 

same.  The Steering Committee noted that implementation of the new pay levels would have to be 

addressed through collective bargaining since the recommendations were not cost neutral which was 

one of the objectives of the project.  The Steering Committee also noted that the number of employees 

that would be affected both through increases and decreases in pay levels was unexpectedly high 

reflecting the pay inequities that had been developing for over ten years.  The Steering Committee 

recommended that employees whose rate of pay for their jobs was decreasing should be red-circled. 

[4] The Union immediately expressed very serious concerns about the recommendations and the 

process indicating that not all the Job Information Questionnaires had been completed and asserted

that there were errors in the process.  The Union proposed that corrected and updated job descriptions 

be completed and that the Steering Committee reconsider the matter with the updated information.

[5] Concurrently collective bargaining for a new 2018-2020 Collective Agreement was underway.  

The Joint Job Evaluation Project was addressed in collective bargaining.  The parties reached a 

Memorandum of Settlement which included a Letter of Understanding in the Collective Agreement 

under which the parties agreed to implement the Joint Job Evaluation Program results.  The new pay 

levels for the jobs covered by the Collective Agreement were set out in an attached Excel spreadsheet

entitled “Ladder Chart with 30 points”. The Letter of Understanding included an agreement to phase in 

increases over 3 years and to red-circle employees whose wages levels were above the new wage rate 

for their position. The Collective Agreement also included annual economic increases of 1.5 % in 2018; 

1.25% in 2019 and 1.25 % in 2020.  In July 2018 the Memorandum of Settlement was ratified by the 

members of the bargaining unit and by Council of the Employer.

[6] As a result of implementing the Job Evaluation Project in accordance with the Excel spreadsheet 

attached to the Letter of Understanding, 55 % of employees had their base rate of pay red-circled

because of a reduction in their new pay rate; 29 % of employees had their pay rate increased; and 16 % 

of employees’ pay rate stayed the same.
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[7] During collective bargaining there were two similar Excel spreadsheets discussed as part of 

various proposal made by the Union and the Employer: “Ladder Chart with 30 points” and “Ladder Chart 

with 30 points (one pay grade up)”.  The latter Ladder Chart provided for less red-circling as a result of 

implementing the Job Evaluation project.

[8] The “Ladder Chart with 30 points” was the spreadsheet referred to in the Memorandum of 

Settlement and attached to the Letter of Understanding.  Unfortunately, some members of the Union’s 

bargaining committee thought the spreadsheet referred to in the Letter of Understanding was the 

“Ladder Chart with 30 points (one pay grade up)” which provided for less red-circling.  Some of the 

information presented at the Union’s ratification meetings corresponded to the “Ladder Chart with 30 

points (one pay grade up)” rather than the “Ladder Chart with 30 Points” which was the chart appended 

to the Letter of Understanding.

[9] After it learned of the mistake the Union contacted the Employer.  According to the Union’s 

correspondence, the Union thought that 22% of employees would have their wage rate red-circled, 47 % 

of employees would have their wage rate increased, and 31 % of employees would have their wage rate 

stay the same.  The Union described the implementation of the Joint Job Evaluation results as a 

devasting financial blow for its membership and not one that the Union would have knowingly agreed 

to.  The Union indicated that while it was unfortunate that the Employer could not help the Union find a 

solution, the Union indicated that it recognized it was the Union’s problem and not the Employer’s.  The 

substance of the Employer’s response was that it was not responsible for the Union’s error in presenting 

the wrong information at the ratification meeting and that the Union had not proposed any resolution 

that did not involve the Employer implementing alternative rates of pay it was not prepared to accept.

[10] On August 31, 2018 the Employer implemented the Joint Job Evaluation Letter of 

Understanding.  The Employer also implemented the economic increase for 2018 which was 1.5 % 

effective January 1, 2018.  This meant that in general employees received retroactive pay from January 

1, 2018 to the date of implementation of the pay rates with the 1.5 % increase.  However, those 

employees whose pay rates were red-circled as a result of implementation of the Job Evaluation Letter 

of Understanding did not receive retroactive pay and would not receive annual economic increases until 

the wage rate in the Collective Agreement for their position equalled their 2017 wage rate.

[11] On September 7, 2018 the Union filed the Grievance leading to this arbitration.  The Grievance 

alleges that the Terms of Reference for the Joint Job Evaluation project were not followed; the number 

of employees negatively affected by the job evaluation project was unexpectedly high; and that moving 

forward with implementation with so many employees red-circled results in financial stress, 

organizational discontentment, poor retention of employees and was already creating a poor work 

environment.  The Grievance alleged that the Employer breached the Article in the Collective Agreement 

concerning the Job Evaluation process, the preamble, and other unspecified articles.  As a remedy the 

Grievance indicates that the implementation of the Job Evaluation Project should be placed on hold 

pending a full review and that all employees should be paid the 1.5% wage increase including retroactive 

pay to January 1, 2018.
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[12] Although some steps were taken by the Employer and the Union to complete the 

reconsideration process contemplated by the Terms of Reference, the parties have not had substantive 

discussions regarding the Job Evaluation Project since March 7, 2019.

[13] The term of the 2018-2020 Collective Agreement has ended and bargaining for a new collective 

agreement commenced in October 2021.

[14] The Union argues that the Terms of Reference for the Joint Job Evaluation Project were 

incorporated by reference into the Collective Agreement.  The Union notes that the Terms of Reference 

contemplated that all 12 steps in the Terms of Reference would be completed prior to implementation 

of the Joint Job Evaluation Project results.  The Union argues that the Employer violated the Terms of 

Reference by implementing prior to completing all steps.  Even if the Terms of Reference are not found 

to be incorporated into the Collective Agreement, the Union argues that the Employer violated the 

provisions in the Collective Agreement dealing with job evaluation.  The Union also argues that the 

Employer breached the retroactivity provisions of the economic wage increases by failing to apply the 

2018 wage increase effective January 1, 2018 to the employees whose wages were red-circled.

[15] The Employer argues that the only party responsible for the confusion at the ratification 

meetings was the Union and that the Employer cannot be reasonably expected to bear the 

consequences of the Union’s mistake.  The Employer argues that the Terms of Reference are not 

incorporated by reference into the Collective Agreement and that there was no violation of the 

provisions in the Collective Agreement relating to job evaluation.  In the alternative, if the Terms of 

Reference are incorporated into the Collective Agreement, the Employer argues that the Union 

expressly agreed in collective bargaining to implement the Job Evaluation Project results.  As a result, 

the Employer asserts that the Union cannot now resile from its agreement and is estopped from 

claiming the Employer inappropriately implemented the Joint Job Evaluation Project results. The 

Employer argues that the Letter of Understanding provides that red-circling applies to the red-circled 

employees right away.  The Employer asserts that the Memorandum of Settlement does not provide 

that the red-circled employees get a 1.5% pay raise and retroactive pay and then have red-circling 

applied.  The Employer asserts that the grievance should be dismissed in its entirety.

[16] For the reasons set out below I dismiss the Grievance.

II. Agreed Statement of Facts and Exhibits

[17] The only evidence tendered by the parties was an Agreed Statement of Facts and large volume 
of agreed upon Exhibits.  The text of the Agreed Statement of Facts is set out below:

“1.  The Parties agree to admit the following facts and documents in evidence without 
requiring further proof during the hearing of the matter. All exhibits included within this 
Agreed Statement of Facts and Exhibits are agreed upon on only for the purpose of 
admissibility and not for the truth of their contents.

2. Nothing in this Agreed Statement of Facts and Exhibits shall limit the ability of any Party to 
argue issues of relevance and weight relating to the facts and documents.
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3. The Parties reserve the right to submit additional evidence, should they wish, at the 
hearing.

4. The Parties accept:
a. That the Arbitrator is properly appointed pursuant to Article 11.06 of the 

Collective Agreement in force between the Parties; and 
b. The Arbitrator’s authority to issue a decision pursuant to the terms set out in the 

Collective Agreement.

The Parties

5. The Regional Municipality of Wood Buffalo (the “Employer” or the “Municipality”) is a 
specialized municipality incorporated under the Municipal Government Act, RSA 2000, c M-
26.

6. The Canadian Union of Public Employees, Local 1505 (the “Union”) is and was at all 

material times a trade union within the meaning of the Labour Relations Code, RSA 2000 (the 

“Code”). 

7. CUPE Local 1505 and the Employer are parties to two collective agreements. This 

grievance is with respect to the unit described as “All employees except library and 

preventative social services personnel” (Certificate 125-95). CUPE Local 1505 and the 

Employer are also parties to a collective agreement covering employees in the Municipality’s 

transit department. 

Exhibit 2: Collective Agreement between the Municipality and the Union (Municipal Unit) 
2014-2017
Exhibit 3: Collective Agreement between the Municipality and the Union (Municipal Unit) 
2018-2020

The Joint Job Evaluation Project and Implementation

8. In the 2014-2017 Collective Agreement the Parties agreed that “the Joint Evaluation 
Committee will carry out an evaluation of bargaining unit positions”. The Parties 
subsequently signed and entered into Terms of Reference dated June 12, 2017 for a 
Joint Job Evaluation Project (the “ToR”).

Exhibit 4: 2017 Terms of Reference

9. The ToR provide for the establishment of a joint Steering Committee (see Article 3) and 

a joint Rating Review Committee (see Article 4).

10. The Parties also agreed to a Joint Job Evaluation Plan tool under which the positions 

evaluated would be rated.

Exhibit 5: Joint Job Evaluation Plan (last modified June 7, 2017)

11. The JJE Steering committee made recommendations for implementation on April 5, 

2018. The Union wrote to the Employer on April 17, 2018 regarding the 

recommendation: 

Exhibit 6: Letter from Steering Committee April 5, 2018
Exhibit 7: Letter from Union to the Municipality April 17, 2018

12. At that time (April 2018), the JJE Steering Committee was comprised of Leslie Robertson 

(Manager, Compensation, Benefits & Payroll), Tammy Stevenson (Manager, 
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Recruitment & Employment Development), Ruth Thorne (CUPE 1505 Vice President) 

and Nikita Peddle (CUPE Chief Shop Steward).

13. At that time (April 2018), the JJE Rating Review Committee was comprised of Jessica 

Pilgrim (Recruiter) and Amy Bartlett (Recruiter) for the Employer, and Jim McIlveen, Lisa 

Kinnear, Krista Wells-Glover, and Masud Salahuddin for the Union.

14. Article 6 of the 2017 ToR contemplates a 12 step process, ending with implementation. 

The Parties agreed to implementation in bargaining as part of the 2018-2020 Collective 

Agreement. At the time of implementation, the Reconsideration Process (Article 6, Step 

10 and set out in more detail at Article 10) had not yet been completed.

15. The Union’s bargaining committee was comprised of: Stephanie Lustig, Judy Collier, 

James McIlveen, Brenda Newman, Paul King, Don Parsons, Ruth Thorne (alternate), and 

Andianne Dzura (alternate).

16. The Employer’s bargaining committee was comprised of: Jim Jones, Annette Antoniak, 

Kari Donnelly, Kayla Stephenson, Jamie Doyle, and Terry Hartley (now retired). 

The 2018-2020 Bargaining Memorandum of Settlement and Ratification

17. At the conclusion of bargaining, the Parties entered into a Memorandum of Settlement 

with respect to the newly bargained terms and conditions to be included in the 2019-

2020 Collective Agreement. 

Exhibit 8:  Memorandum of Settlement between the Union and the Municipality dated July 

24, 2018 (inclusive of Ladder Chart with 30 points)

18. The 2018-2020 Collective Agreement included a Joint Job Evaluation Program Letter of 

Understanding (the “LOU”). The LOU included an agreement to implement the results 

of the Joint Job Evaluation Program by adopting new pay levels in an attached 

spreadsheet. The LOU included agreement to phase in increases over three years and to 

red circle employees whose jobs were above the new rate. 

Exhibit 3: Collective Agreement between the Municipality and the Union (Municipal Unit) 

2018-2020 at p 82

19. The Collective Agreement also included annual economic increases of 1.5% in 2018, 

1.25% in 2019 and 1.25% in 2020. 

20. On July 30, 2018, the Union had two ratification meetings and the Employer was 

notified that the 2018-2020 Collective Agreement had been ratified by the 

membership.

21. On July 31, 2018, Council ratified the Collective Agreement and these results were 

communicated to the Union. 

Exhibit 9: Link to recording of Council Meeting 

http://woodbuffalocn.iqm2.com/Citizens/Detail_Meeting.aspx?ID=1918

Exhibit 10: Transcript of Council Meeting (the parties agree that this transcript is for 

reference only and in the event of discrepancies the recording should be relied on) 

http://woodbuffalocn.iqm2.com/Citizens/Detail_Meeting.aspx?ID=1918
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22. As a result of implementation of the Job Evaluation project, 55% of employees had their 

base rate of pay red circled. Base pay rates increased for 29% of employees and stayed 

the same for 16% of employees.

23. There were two similar excel spreadsheets discussed during bargaining as part of 

various proposals made by the Union and Employer: a “Ladder Chart with 30 points 

(one pay grade up)” and a “Ladder Chart with 30 points”.

Exhibit 11: Ladder Chart with 30 points
Exhibit 12: Ladder Chart with 30 points one pay level up

24. The “Ladder Chart with 30 points” is the spreadsheet referred to in the LOU and the 

Memorandum of Settlement. Some members of the Union’s bargaining committee 

thought that the spreadsheet referred to in the LOU was the “Ladder Chart with 30 

points (one pay grade up)”. The “Ladder Chart with 30 points (one pay grade up)” 

provided for, amongst other items, less red circling of employees as a result of the 

implementation of the Job Evaluation project.

25. On or around August 1, 2018, the Employer became aware of this when the Union 

advised that some of the data presented data at the ratification meetings corresponded 

to the “Ladder Chart with 30 points (one pay grade up)” and not the “Ladder Chart with 

30 points”.

26. The Employer and the Union exchanged emails regarding ratification and 

implementation of the Collective Agreement between August 20 and 29, 2018. 

Exhibit 13: Email correspondence between K. Donnelly and J. Collier (20-Aug-18 to 29-Aug-

18) re Ratification

27. The implementation of the JJE LOU occurred on August 31, 2018.

28. On September 7, 2018, the Employer issued individual letters to employees of their 

individual Joint Job Evaluation results and with information on the ability to submit a 

Reconsideration request under Step 10 of the ToR. Employees had until October 10, 

2018 to submit a Reconsideration request.

Exhibit 14: Joint Job Evaluation Project – Update: Implementation

29. On September 24, 2018, the Union filed this grievance. The remedy requested was to 

put implementation of the Job Evaluation Project on hold until a full investigation was 

completed, and requested that all employees (including those red-circled) be paid the

annual economic increase of 1.5% The Employer denied the grievance.

Exhibit 15: Grievance 180908

30. No other proceedings were commenced by the Union in respect to the implementation 

of the Job Evaluation Project, the ratification of the 2018-2020 Collective Agreement, 

and/or the enforceability/effect of the 2018-2020 Collective Agreement. 

31. Although some steps were taken by the parties to complete the Reconsideration 

process (Step 10), the parties have not had substantive discussions regarding the Job 

Evaluation Project since March 7, 2019.
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32. The 2018-2020 Collective Agreement has the Ladder Chart 30 points published as part 

of the Wage Schedule.

Exhibit 3: Collective Agreement between the Municipality and the Union (Municipal Unit) 

2018-2020 at p 84

33. The term of the 2018-2020 Collective Agreement has concluded, and bargaining a 

renewal collective agreement commenced in October 2021.”

[18] In addition, following the arbitration hearing the parties agreed to the following:  

1. The Employer implemented the economic increase for 2018 which was 1.5 % effective January 

1, 2018. This meant that in general employees received retroactive pay from January 1, 2018 to 

the date of implementation of the pay rates with the 1.5 % increase. However, those employees 

whose pay rates were red-circled as a result of implementation of the Job Evaluation Letter of 

Understanding did not receive retroactive pay and would not receive annual economic increases 

until the wage rate in the Collective Agreement equalled their 2017 wage rate.

2. “Red circling” means that employees whose new pay rate was below their current pay rate 

would not have their pay rate reduced. However, they would also not receive bargained 

economic increases while their current pay rate was above the pay rate specified in the 

Collective Agreement. Once the wage rate in the Collective Agreement for their position 

equalled their 2017 wage rate, then subsequent annual economic increases would be applied.

III. Summary of Arguments

[19] A summary of the major arguments advanced by the Union is as follows:

1. The Terms of Reference contemplated that the 12 steps would be completed before the results 
of the Joint Job Evaluation Project were implemented.  The results were implemented in 
September 2018.  At that time only 8 of the 12 steps had been completed.   As a result, the 
Employer violated the Terms of Reference by implementing the Joint Job Evaluation Project 
before completion of the 12 steps.

2. This early implementation was extremely problematic given the difficult history of the Joint Job 
Evaluation Project, the number of positions affected, and the lack of accurate information on all 
jobs since the updating of the job descriptions had not been completed.

3. The Terms of Reference for the Joint Job Evaluation Project are incorporated by reference into 
the Collective Agreement.  As a result, the failure of the Employer to abide by the provisions in 
the Terms of Reference constitutes a breach of the Collective Agreement.

4. The Union’s position is that the Terms of Reference are incorporated by reference in both the 
2014-2017 Collective Agreement and the 2018-2020 Collective Agreement.  The Job Evaluation 
Process referenced in the Collective Agreement cannot function without the structure and 
process provided by the Terms of Reference.  The references in the Terms of Reference to the 
job evaluation provisions in the Collective Agreement supports the conclusion that the Terms of 
Reference are part of the Collective Agreement.
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5. Due to the changes to the Job Evaluation provisions in the 2018-2020 Collective Agreement, the 
Union acknowledges the argument on incorporation by reference is stronger with respect to the 
2014-2016 Collective Agreement and the Grievance was filed under the 2018-2020 Collective 
Agreement.  However, the arbitrator should find that the Terms of Reference are also 
incorporated into the 2018-2020 Collective Agreement due to the degree of integration of the 
two documents.  For example, the employee reconsideration process is addressed in both the 
2018-2020 Collective Agreement and the Terms of Reference.

6. Even if the Terms of Reference are not found to be incorporated into the Collective Agreement, 
the Employer violated Article 27.04 of the Collective Agreement.  

7. The Employer also breached the Collective Agreement by not providing red-circled employees 
with the backpay arising from the 2018 1.5 % general wage increase. 

8. The general wage increases for 2018 were retroactive to January 1, 2018.  The Memorandum of 
Settlement for the 2018-2020 Collective Agreement is dated July 24, 2018.  The Memorandum 
of Settlement was ratified by the Union on July 30, 2018 and ratified by the Employer on July 31, 
2018.  While the 2018 general wage increase was to be applied on a retroactive basis, the 
implementation of the Joint Job Evaluation Project results was on a go-forward, prospective 
basis.  The new wage rates from the Joint Job Evaluation Project were put into effect August 31, 
2018.  The earliest the date the Joint Job Evaluation Project results could be considered to go 
into effect would be the date of ratification by the Employer on July 31, 2018 and the latest date 
would be the actual implementation of the new wage rates on August 31, 2018.

9. The implementation of the results of the Joint Job Evaluation Project are what led to the group 
of employees being red-circled because their current wage rate was higher than the new wage 
rate for their position after the job evaluation process.  By agreement of the parties, the new 
wage rates were being implemented on a go-forward basis and were in fact implemented 
effective August 31, 2018.  Therefore, there is no reason why the general wage increase of 1.5% 
that was being applied retroactively to January 1, 2018 should not apply to the red-circled 
employees.  The 1.5% increase should be applied to their wage effective January 1, 2018 and 
then the red-circling applies from August 31, 2018 forward with the red-circling being applied to 
the negotiated 1.25% increase in 2019 and the 1.25% increase in 2020.

10. At the Council meeting the Memorandum of Settlement was presented including the general 
wage increases.  There was no mention that the 2018 increases would not apply to 55 % of the 
employees in the bargaining unit who had been red-circled.  Even when one of the Councillors 
asking for costing information, there was no mention of the impact of the red circling on the 
cost of the 2018 increases.  The Union argues that the way the proposal was presented to 
Council is consistent with the Union’s interpretation that the 2018 increases should apply to all 
employees.

[20] A summary of the major arguments advanced by the Employer is as follows:

1. In the Memorandum of Settlement, the “Ladder Chart with 30 points” was expressly adopted by 
the parties and attached to the Memorandum of Settlement and the Letter of Understanding.



10

16447964-1

The Union made a mistake in the information presented to the ratification meetings of the 
bargaining unit.  However, this mistake is the responsibility of the Union and adverse 
consequences cannot be imposed on the Employer.

2. The Union has not taken the position that no collective agreement is in effect.  Following the 
discovery of the mistake, the Union took no steps before the Labour Relations Board to seek a 
declaration that there was no collective agreement in effect.  Instead, both parties treated the 
Collective Agreement as being in effect.

3. In the Memorandum of Settlement the Employer and the Union agreed to implement the 
results of the Joint Job Evaluation project.  The Union now seeks to resile from this agreement 
by claiming that the Employer violated the Terms of Reference by implementing the results of 
the project prior to the completion of all steps in the Terms of Reference.  The Grievance seeks 
to justify this allegation by indicating that “both parties were not aware that the Terms of 
Reference was not followed and to date the project is still not completed.”  The Employer 
considers this to be a disingenuous statement since the Steering Committee was a joint 
committee with representatives of the Employer and the Union and there was overlap between 
the Union membership on the Steering Committee and on its bargaining team.  Therefore, both 
the Employer and the Union were fully aware of the status of the Joint Job Evaluation project 
when the Memorandum of Settlement was signed and ratified agreeing to implement the Job 
Evaluation Project results.

4. The parties agreed in collective bargaining to implement the Joint Job Evaluation Project results.  
This was exactly the process contemplated.  Article 11. 1 of the Terms of Reference provides 
that the Steering Committee will recommend an implementation process to the Employer and 
the Union Executive for approval.  The April 5, 2018 letter from the Steering Committee 
recommended that implementation of its recommendations be submitted to the bargaining 
process.  This was exactly what happened.

5. The Union argues that the Employer violated the Terms of Reference but the Terms of 
Reference are not part of the Collective Agreement.

6. The Terms of Reference are not incorporated by reference into the 2018-2020 Collective 
Agreement.  Clear and unequivocal language is required to incorporate a document into a 
collective agreement.  Unlike the 2014-2017 Collective Agreement, the 2018-2020 Collective 
Agreement does not even mention the Joint Job Evaluation Committee.  The Terms of Reference 
are not mentioned at all in the 2018-2020 Collective Agreement.  Under the Terms of Reference 
disputes concerning Rating Disagreements are subject to a separate dispute resolution process 
and not the grievance arbitration process.  These are sophisticated parties; if they intended the 
Terms of Reference to be part of the Collective Agreement they could easily have expressly 
stated so in the Terms of Reference.

7. In the alternative, if the Terms of Reference are incorporated into the 2018-2020 Collective 
Agreement, the Union is estopped from claiming that the Employer violated the Terms of 
Reference by implementing the Joint Job Evaluation project results prior to completion of all 
steps in the Terms of Reference.  The Union clearly agreed in collective bargaining to implement 
the results of the Joint Job Evaluation project and made this representation to the Employer.  
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The Employer reasonably relied on this representation to its detriment by agreeing to the 
Memorandum of Settlement.  If the Employer had been alerted to the Union’s current position 
that it was violating the Terms of Reference, the Employer could have sought a clause in the 
Memorandum of Settlement that expressly acknowledged that the terms of the Collective 
Agreement overrode the provisions in the Terms of Reference concerning the steps to be 
completed before implementation.  To make a finding that the Employer violated the Terms of 
Reference by agreeing to implement the Joint Job Evaluation project results would allow the 
Union to resile from its agreement.

8. As a remedy the Union is seeking a directive that the implementation of the Job Evaluation 
Project should be put on hold.  Again, this would allow the Union to resile from its agreement in 
collective bargaining. 

9. With respect to the issue of retroactivity for the red-circled employees, the Memorandum of 
Settlement indicates that those employees who rates are above their New Pay Level will be red-
circled “until their New Pay Level reaches their 2017 rate of pay.”  This reference makes it clear 
that the red-circled employees are not to have the 1.5% increase applied effective January 1, 
2018 and then be red-circled.  If the 1.5% increase were to be applied, it would not make sense 
to reference in the context of red-circling the “2017 rate of pay.”  Instead, if the red-circled 
employees were to have the 1.5% increase applied before being red-circled, then the 
Memorandum of Settlement would have indicated that the red-circling would last until their 
New Pay Level reaches the 2017 rate of pay plus 1.5%.  Further, the “Ladder Chart with 30 
points” does not identify that the 1.5% is to be applied to the red-circled employees’ wages and 
then red-circling applied. 

10. With respect to the Union’s argument concerning the Council meeting ratifying the 
Memorandum of Settlement on behalf of the Employer, the transcription indicates that Council 
was explicitly advised that part of the Memorandum of Settlement was the agreement that the 
Joint Job Evaluation Project results would be implemented.

IV. Analysis

[21] The analysis of the issues is organized as follows:

A. The applicable Collective Agreement.

B. Mistake 

C. Incorporation by Reference

D. Estoppel

E. Did the Employer violate Article 27.04 of the Collective Agreement?
F. Application of Retroactivity 

A. The Applicable Collective Agreement

[22] With respect to the Collective Agreement that is applicable to the Grievance, the timing is as 
follows:
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 The term of the 2014 to 2017 Collective Agreement was from January 1, 2014 to December 31, 

2017 and then it continued in effect pursuant to continuation provisions.

 The Terms of Reference for the Joint Job Evaluation Project are dated June 12, 2017. 

 The Memorandum of Settlement for the 2018-2020 Collective Agreement is dated July 24, 2018 

and is for a 3- year term from January 1, 2018 to December 31, 2020. 

 The Memorandum of Settlement was ratified by the Union on July 30, 2018 and by the 

Employer on July 31, 2018. 

 The Grievance was filed on September 24, 2018.

[23] Given this chronology, both parties agree that the applicable Collective Agreement with respect 
to determining if there has been a violation is the 2018-2020 Collective Agreement.

B. Mistake

[24] During collective bargaining a number of similar Excel spreadsheets were discussed including the 
“Ladder Chart with 30 points” and the “Ladder Chart with 30 points (one pay grade up)”.  The latter 
spreadsheet would have provided for less red-circling of employees.  In the Memorandum of Settlement 
for the 2018 to 2020 Collective Agreement, the parties agreed to a Letter of Understanding with respect 
to the Joint Job Evaluation Program.  The Letter of Understanding provided that the Joint Job Evaluation 
Program results would be implemented in accordance with the attached Excel spreadsheet titled 
“Ladder Chart with 30 points”.  Some members of the Union’s bargaining committee thought that the 
spreadsheet referred to in the Letter of Understanding was the “Ladder Chart with 30 points (one pay 
grade up)” which would have provided for less red circling.  Some of the data presented by the Union at 
the bargaining unit ratification meetings corresponded with the “Ladder Chart with 30 point (one pay 
grade up)”. The Union’s email of August 20, 2018 indicates that the Union thought it was signing up for 
an agreement with a different impact of the results of the implementation of the Joint Job Evaluation 
Project.

[25] This unfortunate error by the Union was of a significant magnitude.  The chart below shows the 
impact of implementing the “Ladder Chart with 30 points” on the members of the bargaining units 
contrasted with the Union’s understanding as set out in the Union’s email of August 20, 2018 to the 
Employer after discovering the mistake:

Percentage of Employees 

Whose

Ladder Chart with 30 points Union’s calculations 

Wage Rate Stays the Same 16% 31%

Wage Rate Increases 29% 47%

Wage Rate is red circled 

because their New Pay Level is 

below current wage rate 

55% 22%

[26] The Employer contests the Union’s calculations as set out in the Union’s August 20, 2018 email.  
According to the Employer the percentages in the August 20, 2018 do not accurately reflect what the 
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impact on the bargaining unit would have been of adopting the “Ladder Chart with 30 points (one pay 
grade up)”.

[27] Regardless of the precise calculations used, there was a significant difference between the 
actual impact on the bargaining unit and the impact as it was understood by some members of the 
Union’s bargaining team and as presented at the ratification meetings.  This type of factual scenario 
sometimes leads to arguments by one of the parties that there has been a mistake and no real “meeting 
of the minds” during collective bargaining and as a result there is no collective agreement in existence.

[28] The Union made it clear during the arbitration that it is not advancing any arguments based on 
“mistake” and agrees that the 2018-2020 Collective Agreement was and is in effect.  And of course, the 
practical realities are that the parties have been operating under the 2018-2020 Collective Agreement 
for almost 4 years and are currently engaged in collective bargaining for a new collective agreement. I 
also note that in the same email exchange between the Union and the Employer in which the Union 
identifies the mistake that was made, the Union was also pushing the Employer to implement other 
changes in the Memorandum of Settlement such as retroactive pay.  Following ratification, the Union 
did not take any other proceedings challenging the ratification or enforceability of the 2018-2020 
Collective Agreement and both parties proceeded on the basis that it was in force.

[29] At the arbitration Employer presented case law to the effect that a unilateral mistake by a union 
in misunderstanding what had been agreed to in collective bargaining does not justify declaring that a 
collective agreement is not in effect since it would be unfair to visit the impact of the union’s mistake 
upon the employer.

[30] Given the Union’s position that it is not advancing arguments based on mistake and accepts that 
the 2018-2020 Collective Agreement was and is in effect despite the misunderstanding that occurred, it 
is not necessary for me to address the law of mistake or the jurisprudence provided by the employer. 

C. Incorporation by Reference

[31] The Terms of Reference set out the detailed provisions on how the Joint Job Evaluation Project 
will be undertaken and completed.  Article 6 of the Terms of Reference for the Joint Job Evaluation 
Project contemplate 12 Steps to be completed as part of the project culminating in a final Proposed 
Classification Schedule and an implementation recommendation to the Employer and Union Executive.  
This would end the project.  Article 6 also indicates that implementation is subject to the agreement 
between both parties.

[32] The Union argues that the results of the Job Evaluation Project were implemented prematurely 
since implementation occurred after Step 7.  The Union argues that as a result the Employer violated the 
Terms of Reference and that the Terms of Reference are incorporated into the Collective Agreement.  
The Employer argues that the Terms of Reference are not part of the Terms of Reference.

[33] As noted in OEM Remanufacturing, a Finning Enterprise and Logistics, Manufacturing and Allied 
Trades Union, CLAC Local 56 2020 CarswellAlta 1666, [2020] A.W.L.D. 3053, [2020] A.G.A.A. No. 28, 145 
C.L.A.S. 173, 319 L.A.C. (4th) 250 (Jones):

“18 A written and signed document could be considered to be part of a collective 
agreement if:
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a) it is included in the collective agreement booklet itself;
b) there is a specific reference in the document to the collective agreement provision that 
it is modifying or amplifying; or
c) it is incorporated by reference from within the main body of the collective agreement.

19 The JCSLD meets none of these requirements. The JCSLD is not included in the collective 
agreement. There is nothing in the collective agreement which expressly states that the 
JCSLD is incorporated into the collective agreement, and there is nothing in the JCSLD 
expressly stating that the JCSLD is incorporated into the collective agreement. 

20 The JCSLD is also not incorporated by reference into the collective agreement. It has 
been well established in the jurisprudence that, in order to incorporate an external 
document into a collective agreement, clear and unequivocal language is required. The mere 
acknowledgement in the collective agreement that another document exists does not 
constitute incorporation by reference. 

21 Incorporation by reference can be accomplished by either clear, explicit and 
unambiguous language, or by words that demonstrate the intention of the parties to 
incorporate the external document by reference.” (footnotes omitted)

[34] See also Essex (County) and CUPE, Local 2974.1 and Local 2974.2 [2014] O.L.A.A. No. 446 
(Williamson) at para. 21.

[35] With respect to the first method of possible incorporation referenced in Essex County (supra) 
and OEM (supra) (inclusion in the collective agreement booklet), the Terms of Reference are not 
included in the Collective Agreement document itself either in the body of the Collective Agreement or 
as a Letter of Understanding.

[36] With respect to the second method of possible incorporation (reference in an external 
document to the collective agreement), there is a reference in the Introduction of the Terms of 
Reference indicating that the under the May 7, 2014 Collective Agreement Article 27.04 provides that 
the Joint Evaluation Committee will carry out an evaluation of bargaining unit positions.  Of course, this 
is a reference to the 2014 to 2017 Collective Agreement and not to the current 2018-2020 Collective 
Agreement.  In addition, the provision indicating that the Job Evaluation Committee would carry out an 
evaluation of bargaining unit positions was repealed and not included in the 2018-2020 Collective 
Agreement under consideration.  As a result, I conclude that the Terms of Reference have no reference 
to the 2018- 2020 Collective Agreement. In any event, the mere reference in an external document to a 
collective agreement without more is not generally being considered as being sufficient to find that the 
external document is incorporated into the collective agreement.  This is especially the case where the 
reference does not modify or amplify any provision in the collective agreement.  See for example Essex 
(County) and CUPE, Local 2974.1 and Local 2974.2 [2014] O.L.A.A. No. 446 (Williamson) at para. 22.  
While the Terms of Reference do address an employee reconsideration process, it is clear that this 
process is a unique part of the Job Evaluation Project and that after completion of the Project new or 
amended jobs will follow the general procedure for rating jobs as described in the Collective Agreement. 
See Article 10.7 of the Terms of Reference. I conclude that the Terms of Reference are not incorporated 
using the second method referenced in the Essex County (supra) and O.E.M. (supra) decisions.

[37] With respect to the third method of possible incorporation (incorporation of external document 
through a reference in the collective agreement), Article 27.04 (a) of the 2014-2017 Collective 
Agreement indicates that after the signing of the Collective Agreement, the Job Evaluation Committee 
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will carry out an evaluation of bargaining unit positions and that employees are entitled to receive a 
copy of the job description and other information on which their position was most recently evaluated.  
The balance of Article 27.04 addresses the re-evaluation process and the resolution of disputes 
concerning pay levels.

[38] Given these references there is at least some basis to argue that the Terms of Reference are 
incorporated into the 2014-2017 Collective Agreement since the project to evaluate bargaining unit 
positions is referenced in Article 27.04.  However, I don’t need to make any determination in that regard 
since the Grievance was filed under the 2018-2020 Collective Agreement which has substantially 
different provisions.  While the 2018-2020 Collective Agreement references the Joint Job Evaluation 
Committee, the reference in Article 27.04(a) to the project of evaluating bargaining unit positions has 
been eliminated. And of course the Terms of Reference are the detailed steps with respect to the 
“project” referenced in Article 27.04(a).  The balance of Article 27.04 addresses the re-evaluation 
process and the process to settle disputes about pay levels.  I conclude that with respect to the third 
method of possible incorporation, the Terms of Reference are not incorporated from within the main 
body of the 2018-2020 Collective Agreement.  There is nothing in the 2018-2020 Collective Agreement 
that expressly states that the Terms of Reference are incorporated into the Collective Agreement.  Nor 
are there any provisions in the Terms of Reference that expressly states that the Terms of Reference are 
to be considered part of the Collective Agreement.  These are sophisticated parties and they could have 
easily included that statement in the Terms of Reference if that was their intent.  Alternatively, they 
could have included the Terms of Reference as a Letter of Understanding as they did with Letter of 
Understanding # 4 implementing the Joint Job Evaluation Project results but they chose not to.  There is 
certainly no clear and unambiguous language incorporating the Terms of Reference into the 2018-2020 
Collective Agreement.  Nor do I see any language either in the 2018-2020 Collective Agreement or in the 
Terms of Reference that demonstrates an intention to do so.

[39] I conclude that the Terms of Reference are not incorporated into the 2018-2020 Collective 
Agreement.

D. Estoppel

[40] In the alternative, even if the Terms of Reference were considered to be incorporated into the 
2018-2020 Collective Agreement, I conclude that the Union cannot now take the position that the 
Employer breached the Terms of Reference by implementing the results of the Joint Job Evaluation 
Project prior to completing Steps 8 to 12.  While we did not receive detailed evidence about the status 
of all the steps, for the purpose of the estoppel analysis we assume that Steps 8 to 12 were in fact not 
completed.

[41] I conclude on two grounds that the Union cannot now take the position that Employer violated 
the Terms of Reference.  First, during collective bargaining the Employer and the Union expressly agreed 
to implement the results of the Joint Job Evaluation Project despite all the steps not having been 
completed.  The July 24, 2018 Memorandum of Settlement provides that there will be a Letter of 
Understanding on the Joint Job Evaluation Program and that: “The Joint Job Evaluation Program results
will be implemented as follows…” and then addresses implementation of the New Pay Levels as set out 
in the “Ladder Chart with 30 points”, the completion of job descriptions, the implementation of New Pay 
Levels for those whose jobs are at or below their New Pay Level, red circled employees, and market 
wages.  The clear implication of the Memorandum of Settlement is that both the Employer and the 
Union in substance agreed to modify or waive the provisions of the Terms of Reference such that the 



16

16447964-1

results would be implemented before the completion of all 12 steps.  As a result, the Union cannot now 
claim a violation of the provisions of the Terms of Reference that contemplated completion of all 12 
steps before implementation.

[42] Secondly, I also consider that the Union is estopped from asserting that the Employer violated 
the Terms of Reference by implementing the results of the Joint Job Evaluation Project prior to 
completion of the 12 steps.  The doctrine of estoppel is described David M. Brown, Donald J. Brown & 
Adam Beatty, Canadian Labour Arbitration, 5th ed. (Toronto: Thomson Reuters Canada, 2006, loose-
leaf) (referred to as “Brown and Beatty”) as follows at para. 2:47:

“The concept of equitable estoppel is well developed at common law and has been 
expressed in the following way:

The principle, as I understand it, is that where one party has, by his words or conduct, 
made to the other a promise or assurance which was intended to affect the legal 
relations between them and to be acted on accordingly, then, once the other party has 
taken him at his word and acted on it, the one who gave the promise or assurance 
cannot afterwards be allowed to revert to the previous legal relations as if no such 
promise or assurance had been made by him, but he must accept their legal relations 
subject to the qualification which he himself has so introduced, even though it is not 
supported in point of law by any consideration, but only by his word. 

One arbitrator has summarized the doctrine in the following terms:

It is apparent that there are two aspects of the doctrine as thus stated. There must be a 
course of conduct in which both parties act or both consent and in which the party who 
later seeks to set up the estoppel is led to suppose that the strict rights will not be 
enforced. It follows that the party against whom the estoppel is set up will not be 
allowed to enforce his strict rights if it would be inequitable to do so. The main situation 
where it would be inequitable for strict rights to be upheld would be where the party 
now setting up the estoppel has relied to his detriment. 

Thus, the essentials of estoppel are: a clear and unequivocal representation, particularly 
where the representation occurs in the context of bargaining; which may be made by words 
or conduct; or in some circumstances it may result from silence or acquiescence; intended to 
be relied on by the party to whom it was directed; although that intention may be inferred 
from what reasonably should have been understood; some reliance in the form of some 
action or inaction; and detriment resulting therefrom. However, it has been held that as long 
as it is apparent that the arbitrator understood and applied the doctrine, it is not necessary 
that each element be analyzed separately.” (footnotes omitted)

[43] See also M.A.H.C.P. v. Nor-Man Regional Health Authority Inc. 2011 SCC 59.

[44] In the present case there was a clear and unequivocal written representation through the 
signing and ratification of the Memorandum of Settlement that the Union agreed that the results of the 
Joint Job Evaluation Committee were to be implemented.  Obviously, the representation as set out in 
the Memorandum of Settlement was intended to be relied upon by the Employer. Given that the 
representation was contained in Memorandum of Settlement establishing the terms of a new collective 
agreement, the representation was obviously intended to affect their legal relationship. The Employer 
did in fact rely upon the representation by agreeing to the overall settlement as set out in the 
Memorandum of Settlement.  There was detriment flowing from this reliance because otherwise the 
Employer could have insisted that the Memorandum of Settlement contain a clause that explicitly said 
that both parties agree that results of the Joint Job Evaluation Project were to be implemented 
notwithstanding that steps 8 to 12 as set out in the Terms of Reference had not been completed.  
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Accordingly, I conclude that the Union is estopped from taking the position that the Terms of Reference 
were violated.

[45] On July 24, 2018 the Union agreed through the Memorandum of Settlement to implement the 
results of the Joint Job Evaluation Project despite Steps 8 to 12 as set out in the Terms of Reference not 
having been completed.  Exactly 2 months later the Union filed the Grievance seeking as a remedy that 
the implementation of the Job Evaluation Project be placed on hold pending a full investigation.  The 
Grievance asserts that both parties were unaware that the Terms of Reference were not followed.   This 
was a joint project and the Steering Committee had senior-level representation from both the Employer 
and the Union. Therefore, the Union either knew or should have known of the status of the Joint Job 
Evaluation Project.  If there was any doubt by the Union’s negotiating team about the status of the 
Project, they could have checked with the Union representatives on the Steering Committee before the 
Union’s negotiating team agreed to the Memorandum of Settlement.

[46] Give all these circumstances It would be inequitable and contrary to the tenets of good labour 
relations to allow the Union to resile from the agreement it freely reached in collective bargaining and 
which was relied on by the Employer.

E. Did the Employer Violate Article 27.04?

[47] The Union argues that even if the Terms of Reference are not incorporated by reference into the 
Collective Agreement, the Employer violated Article 27.04 of the 2018-2020 Collective Agreement.  
Article 27.04 has a number of elements:  employees are to receive a copy of their job description and 
other written information on which their position was most recently evaluated; employees are entitled 
to apply for re-evaluation if their position has significantly changed since the last evaluation; and there is 
a process to address disputes about whether an employee is unfairly or incorrectly assigned to a pay 
level.  There are no facts in the Agreed Statement of Facts that could be viewed as establishing a 
violation of any of the provisions in Article 27.04 of the 2018-2020 Collective Agreement.

F. Application of Retroactivity to Red Circled Employees

[48] The Memorandum of Settlement provided for the following wage increases:

 1.5 % effective January 1, 2018

 1.25 % effective January 1, 2019

 1.25 % effective January 1, 2020

[49] The Memorandum of Settlement is dated July 24, 2018.  The Union argues that the 
implementation of the Joint Job Evaluation Project results was on a prospective, go-forward basis 
including the red-circling of the employees whose current wage rates were above their New Pay Level as 
established by the Joint Job Evaluation Project. The Union notes that there is a presumption that wage 
increases are retroactive to the start of a new collective agreement and of course the 1.5% increase for 
2018 was expressly stated in the Memorandum of Settlement to be retroactive to January 1, 2018.  
Given the retroactive nature of the 2018 wage increase and given that the Joint Job Evaluation Project 
results were being implemented prospectively after ratification, the Union argues that the wages of the 
red-circled employees should have been increased by 1.5% and they should be paid back-pay in the 
amount of the 1.5% increase from January 1, 2018 to the date the Joint Job Evaluation Project results 
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were implemented on August 31, 2018 or the date of ratification at the earliest which would have been 
July 31, 2018.  The Union asserts that the red circling applies after the 1.5% increase to the wage rates is 
applied.

[50] The Employer argues that the intent of the parties was not to give the red circled employees a 
1.5% increase and then red-circle their wage rates.  Instead, the intent was that the red-circling for the 
employees would start immediately for these employees.  The Employer argues that there is no 
indication in the “Ladder Chart with 30 points” that the red circled employees were to receive the 1.5% 
increase.  Further, the Memorandum of Settlement states that employees whose rates of pay are above 
their New Pay Level will be red-circled until their New Pay Level reaches their 2017 rate of pay.  The 
Employer argues that if the 1.5% increase was to be applied to the red circled employees’ 2017 rate of 
pay, the parties would not have referenced the red-circling ending when the New Pay Level reaches 
“their 2017 rate of pay.”

[51] This issue involves the interaction of the concept of wage retroactivity to red-circled employees.  
The parties do not define “red-circled” in the Memorandum of Settlement but it is a well-known concept 
in the labour relations world.  The concept was explained in Waypoint Center for Mental Health Care 
and OPSEU, Local 329 (Pauze) 2013 CarswellOnt 15635, [2013] O.L.A.A. No. 459, 116 C.L.A.S. 325
(MacDowell):

“2  Red-circling is a labour relations tool that is applied when certain workers are being paid 
more than the wage rate stipulated for their job classification (and therefore more than 
other similarly situated employees doing similar work). That kind of wage-anomaly usually 
arises (as it did here) when some employees' wage rates reflect historical factors rather than 
the current operational reality, or where the employer has introduced a new system for 
classifying jobs and evaluating work. It also occurs in the shadow of organizational or 
technological change.

3 The easiest way to resolve this kind of problem is to reduce the outliers to the rate for 
their classification. That approach ensures that all employees will be paid for the actual 
value of their work and it reinforces the principle of equal pay for equal work.

4 However that does not necessarily happen in the collective bargaining world. Instead, the 
bargaining parties often agree that these higher-paid employees will be "red-circled" —
which is to say, their existing wage rates will be "frozen" until the other employees "catch 
up" through the normal application of annual wage increases. In the meantime, the 
anomalous higher (personal) rates are preserved until the situation is "corrected" by the 
passage of time. The outliers are allowed to keep their anomalous rates — at least 
temporarily.

5  Red-circled employees are accorded special treatment. They do not get the wage increases 
applicable to other employees. But neither is their personal wage rate immediately reduced 
to the "correct" level for their classification. They are not (as they might see it) immediately 
"penalized" by whatever re-evaluation or re-classification process has caused this situation. 
Instead, their higher personal wage rates are simply "red-circled" ("frozen", 
"grandfathered") until the applicable collective agreement rate for their classification 
reaches or surpasses their personal "red-circled" rate. In the meantime, they remain 
notionally "overpaid" for the work that they do until their fellow workers in their 
classification "catch up".

6  There is no dispute in the instant case that the "red circling" provisions apply to the 
Grievors and have the effect of freezing their wages. As I understand it, the question 
is when that wage "freeze" is triggered and what wage rate is "frozen" from that point 
forward.
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……

54 However, I do think it is worth noting the decision of Arbitrator Craven in Lily Cups Inc. 
and G.C.I.U., Local 100-M, Re [1999] CarswellOnt 7009 (Ont. Arb.)], "Red-Circle 
Grievance" (unreported), which describes the meaning and intended effect of "red circling" 
in much the same way as I have done at the beginning of this Award. This is how Arbitrator 
Craven defined what he called a labour relations "term of art" (emphasis added):

... As a term of art, red-circling normally means the practice of protecting an individual's rate 
of pay from the immediate impact of a downward reclassification or job re-evaluation, by 
continuing to pay her at the higher rate although the generally applicable job rate is lower. It 
is anticipated that the job rate will increase over time, while the individual's red circled rate 
remains fixed. Thus the gap between the two rates is expected to decrease until the job rate 
catches up to the individual red-circled rate. At this point, the individual is assimilated into 
the general wage structure. The red-circled individual does not participate in general wage 
increases; her wage is frozen so long as it exceeds the job rate.”

[52] In Waypoint the collective agreement was ratified on January 7, 2010 and provided for red-
circling of some employees.  The employer took the position that the red-circling came into effect 
immediately upon ratification.  The Union took the position that the red-circling was postponed until 
April 1, 2010 when some other wage harmonization provisions were implemented.  The arbitrator noted 
that the purpose of red-circling is to “freeze” rates that were anomalous and as a result he concluded 
that he should not lightly conclude that the intention was to delay the introduction of red-circling which 
would have the effect of lengthening the time required to correct the wage anomalies.  The arbitrator 
observed that the union’s interpretation would exacerbate the problem that red-circling was designed 
to solve- namely correction of the wage anomalies.  The arbitrator concluded that there was nothing in 
the collective agreement that suggested that the red-circling did not take immediate effect upon 
ratification.  The arbitrator dismissed the grievance concluding:

“75 It also seems to me that this reading is more consistent with the meaning and purpose 

of "red-circling" — while the Union's view is not. Because the Union's view magnifies the 

"problem" of anomalous rates, while the Employer's interpretation does not. Indeed, the 

Union's view blunts the very purpose of red-circling and significantly distorts the anomaly; 

and it creates the odd "exemption window" described above.”

[53] The inter-relationship of red circling and the application of wage retroactivity was addressed in 
Alberta Health Services and AUPE (Tognet) 2019 CarswellAlta 1807, [2019] A.W.L.D. 3747, [2019] 
A.G.A.A. No. 26, 141 C.L.A.S. 161 (Tettensor); application for review by the Labour Relations Board 
dismissed 2020 CarswellAlta 272.  In this case there was a general review of classifications which
resulted in 600 employees being red-circled.  The classification review was completed and became 
effective April 6, 2015.  On July 19, 2016 an Interest Arbitration Award was issued which increased 
salaries effective April 1, 2014 by 2% and by another 2% effective April 1, 2015.  The position of the 
union was that the red- circled employees were entitled to the pay increases since the red-circling did 
not come into effect until April 6, 2015.  The position of the employer was that the employees were red-
circled at their rate of pay they were receiving April 6, 2015 and as a result the red-circled employees 
were not entitled to the wage increases that were effective April 1 2014 and April 1, 2015.

[54] The Arbitration Board allowed the grievance holding that the red-circled employees were 
entitled to the two wage increases.  The Arbitration Board noted that there is a presumption that 
monetary benefits such as an increase in wages were to be applied retroactively.  The Arbitration Board 
noted that applying retroactivity postpones red-circling but that is a result of the timing of the 
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classification review and the delay inherent in the bargaining and interest arbitration process.  The 
arbitration board concluded that these delays should not prejudice the red-circled employees.

[55] There is substantial agreement among arbitrators that negotiated wage increases are presumed 
to be retroactive to the effective date of the collective agreement and not to the actual date of 
execution of the collective agreement:  Brown and Beatty at para. 4:17. However, all presumptions are
subject to evidence of contrary intent.  Does the Memorandum of Settlement demonstrate a contrary 
intent?  In other words, does the language of the Memorandum of Settlement indicate that the January 
1, 2018 wage increase of 1.5% is not to be applied to the red-circled employees? 

[56] In my view, it does. The section of the Memorandum of Settlement dealing with the wage 
increases and the Letter of Understanding on the implementation of the Joint Job Evaluation Program is 
reproduced below:

“Term:  3 years (January 1, 2018 – December 31, 2020)
Wages:
1.5% increase effective January 1, 2018
1.25% increase effective January 1, 2019
1.25% increase effective January 1, 2020

JOINT JOB EVALUATION PROGRAM – Letter of Understanding

The Joint Job Evaluation Program results will be implemented as follows:

1. The Employer and the Union agree that the pay levels in the attached excel spreadsheet 
dated July 24 titled “Ladder Chart with 30 points” (hereinafter called the ‘New Pay 
Levels’) is to be adopted.

2. Job Descriptions to be completed by March 31, 2020.
3. Implementation:

a. The above wage increases will be applied to all New Pay Levels.
b. In addition, jobs that are at or below their New Pay Level will receive:

i. 2018 – 34% of the amount required to reach their New Pay Level on 
December 31, 2018;

ii. 2019 – 33% of the amount required to reach their New Pay Level on 
December 31, 2019;

iii. 2020 – 33% of the amount required to reach their New Pay Level on 
December 31, 2020;

iv. Employees whose rates are above their New Pay Level will be red-circled 
until their New Pay Level reaches their 2017 rate of pay;

v. The increases in b.i-iii will not be retroactive.
4. Market wages: Market rate positions will be as set out in the CUPE Market Schedule in 

the current (2014-2017) collective agreement.”

[57] Under the Letter of Understanding, the term “New Pay Levels” refers to the pay levels 
established through the Joint Job Evaluation Project.  Paragraph 3 provides that the “above wage 
increases” are to be applied to all New Pay Levels.  The “above wage increases” obviously refers to the 
wage increases effective on January 1 of 2018, 2019, and 2020. As a result, the New Pay Levels 
established by the Joint Job Evaluation Project are to be adjusted upward by the agreed upon annual 
wage increases.

[58] 3(b)(i) to (iii) addresses the application of Job Evaluation Project results to employees whose 
jobs are at or below their New Pay Level.  The red-circled employees are addressed in Paragraph 3(b)(iv):
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”Employees whose rates are above their New Pay Level will be red-circled until their New 

Pay Level reaches their 2017 rate of pay.”

[59] The refence to “2017 rate of pay” is a reference to 2017 pay levels as set out in the 2014-2017 
Collective Agreement.  The concept of red-circling is that employees whose current pay rate is above the 
specified pay rate for a job have their wages frozen.  The concept is that they would not receive annual 
wage increases until the specified pay rate for that job “catches up to” their current pay rate.  In other 
words, their wages are “unfrozen” once the specified rate for their job under the Collective Agreement
becomes equal to their current wage rate.

[60] Suppose an employee’s 2017 wage rate was $45 and the New Pay Level established by the Joint 
Job Evaluation Program was $40.  According to the Union’s argument, the 1.5% increase would apply to 
the employee’s wage rate effective January 1, 2018 increasing their wage rate from $45 to $45.675 
(rounded to $45.68). That means that the red circled employee would receive back-pay from January 1, 
2019 to presumably August 31, 2018 when the Joint Job Evaluation Project results were implemented.  
According to the Union, after receiving the 1.5% increase, the employee’s wage rate is frozen and they 
would not receive any further annual wage increases until they “exit” red-circling.  According to 
paragraph 3(b)(iv) the red-circling would end when their New Pay Level reaches their 2017 Rate of Pay.  
In our scenario the New Pay Level for this employee’s position would start off at $40.60 (the $40 New 
Pay Level established by the Joint Job Evaluation Program with the 1.5% increase applied).  The annual 
wage increases would continue to be applied to the New Pay Level effective January 1 of succeeding 
years.  According to paragraph 3(b)(iv) the red-circling of the employee would end when their New Pay 
Level reached their 2017 rate of pay.  In our scenario the 2017 rate of pay is $45.  However, under the 
Union’s argument the employee’s actual rate of pay is $45.68 due to the application of the 1.5% January 
1, 2018 increase.  In other words, according to the Union’s argument, the freeze on red-circled 
employees would end before the specified pay rate in the Collective Agreement reaches the employee’s 
actual wage rate.  This is contrary to the whole concept of when red-circling ends which is when “…..the 
applicable collective agreement rate for their classification reaches or surpasses their personal “red-
circled” rate” :  Waypoint Center for Mental Health Care and OPSEU, Local 329 (Pauze) 2013 CarswellOnt 
15635, [2013] O.L.A.A. No. 459, 116 C.L.A.S. 325 (MacDowell) at para. 5. The employees “wage is frozen 
so long as it exceeds the job rate”:  Waypoint at para. 54 quoting the Lily Cups decision.

[61] However, according to the Union’s argument, given the language of Paragraph 3(b)(iv), the 
employee’s wage rate is unfrozen and they can begin participating in general wage increases before the 
specified rate in the Collective Agreement for their position equals their actual wage rate.  This is 
inconsistent with the general concept of red-circling.  The term “red-circling” is considered to be a “term 
of art” and as a result the parties are presumed to intend its ordinary labour relations meaning and 
consequences unless there is something in the overall language or the context to suggest otherwise:  
Waypoint Center for Mental Health Care and OPSEU, Local 329 (Pauze) 2013 CarswellOnt 15635, [2013] 
O.L.A.A. No. 459, 116 C.L.A.S. 325 (MacDowell) at para. 55.

[62] I also note that Article 27.04(e) address “red-circling” in the context of an employee’s pay level
being decreased as a result of a re-evaluation process requested by an employee.  Article 27.04 provides 
that in those circumstances the employee is red-circled at their current rate and they do not receive 
further increases until “such time as the employee’s rate catches up with the wage for their level.”  This 
is consistent with the general concept of red-circling.  It is presumed that the same term in different 
provisions in a Collective Agreement have the same meaning, unless a contrary intention is evident.  In 
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this case both Article 27.04 (e) and the Letter of Understanding use the term “red-circled”.  If the 
Union’s interpretation was to be adopted, red-circling in Article 27.04 (e) means that they employee’s 
wage rate is frozen until the wage payable under the Collective Agreement for that job becomes equal 
to the employee’s wage.  However, red-circling under the Letter of Understanding would result in the
employee’s wage rate becoming “unfrozen” before that point.  This would be an anomalous 
interpretation given the common usage of the term “red-circling” in both provisions.  If the parties had 
intended that the 1.5% wage increase be applied to the wages of red-circled employees and then red-
circling applied, I would have expected that Paragraph 3(b)(iv) would have read: “Employees whose 
rates are above their New Pay Level will be red-circled until their New Pay Level reaches their 2017 rate 
of pay plus 1.5%.”  This would have been consistent with the well-known concept of red-circling but this 
is not the language the parties agreed upon in the Letter of Understanding.

[63] In my view, the reference in the Letter of Understanding to the red-circled employees being 
frozen until “their New Pay Level reaches their 2017 rate of pay” objectively demonstrates that the 
parties did not intend to apply the 1.5% January 1, 2018 increase to red-circled employees’ wage rate 
and then apply the red-circling freeze.  I distinguish the decision in Alberta Health Services (supra) on the 
basis that in that case there was nothing to displace the presumption of retroactivity whereas in this 
case the intention to not apply retroactivity to the red-circled employees arises from the language of 
paragraph 3(a)(iv).

[64] My conclusion that the January 1, 2018 wage increase does not apply to the red-circled 
employees is buttressed by the reasoning in Waypoint Center for Mental Health Care and OPSEU, Local 
329 (Pauze) [2013] O.L.A.A. No. 459 (MacDowell) at para 75 with which I agree. In Waypoint the 
arbitrator concluded that delaying the application of red-circling until after a compensation adjustment 
would exacerbate the problem that red-circling is designed to address.

[65] Similarly, in the case at hand, the Employer’s interpretation in our case is more consistent with 
the purpose of red-circling than the Union’s.  The purpose of red-circling is to correct anomalous wage 
rates by freezing an employee’s wage rate until the specified rate for the job in the Collective 
Agreement catches up through annual wage increase to the employee’s wage rate.  The Union’s 
interpretation increases the spread between the employee’s wage rate and the “correct” wage rate in 
the Collective Agreement for the position and thus extends the period of red-circling.  In other words, 
the Union’s interpretation postpones the proper adjustment of the wage rates.  I do not consider it likely 
that the Employer and Union would have agreed to increase the wage rate for red-circled employees 
and then applied red-circling since this would simply have exacerbated the extent of the red-circling 
problem.

[66] The Union also argues that its interpretation is supported by the discussion at the Council 
meeting on July 31, 2018 when the Employer ratified the Memorandum of Settlement.  At the meeting 
Human Resources referenced the 1.5 % increase effective January 1, 2018 and the increases for 2019 
and 2020.  The Union argues that the presentation to Council did not indicate that 55% of the 
employees in the bargaining unit would not receive the January 1, 2018 increase due to being red-
circled.  The Union also notes that when a Councillor asked about costing of the wage increases Council 
was not advised of the impact of the red-circled employees.

[67] The Union had already ratified the Memorandum of Settlement at the time of the Council 
meeting so could not have relied upon any representations by the Employer at that meeting.  This was a 
high-level briefing for Council without much detail.  In any event, the briefing does reference that the 
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Memorandum of Settlement includes a commitment to implement the Joint Job Evaluation Program 
albeit without providing all the details of what that involved.  The issue of retroactivity of red-circled 
employees was not addressed given the high-level nature of the briefing.  I do not see anything in the 
content of the Council meeting that assists the Union in demonstrating a breach of the Collective 
Agreement by the Employer.

V. Conclusion

[68] I would like to make some final observations about this Grievance and Arbitration.  I certainly 
appreciate the extraordinarily difficult situation faced by the Union arising from the mistake concerning 
the impact of implementing the Joint Job Evaluation Project results.  I can readily imagine how upset the 
members of the bargaining unit would have been after they realized that the negative impact on the 
employees was greater than presented at the ratification meetings.  The Union was in the proverbial 
“between a rock and a hard place.”  The unfortunate mistake and this conflict have had long-lasting 
negative effects on the parties as is demonstrated by the fact that the parties have not had substantive 
discussions concerning the Job Evaluation Project since March 7, 2019.  This arbitration answers a 
specific question:  Did the Employer violate the Collective Agreement?  The answer is no.  But the 
arbitration does not address the larger question of how the parties can put the difficulties concerning 
this dispute behind them and establish a well-functioning Job Evaluation process supported by the both 
the Employer and the Union and to the benefit of all parties.  That is the larger question that the parties 
will need to continue to address.

[69] However, with respect to the narrower question as to whether the Employer violated the 
Collective Agreement, in summary I conclude:

1. With respect to the Union’s claim that the Employer violated the Joint Job Evaluation Project 
Terms of Reference by implementing the project’s results prior to completing all 12 steps 
referenced in the Terms of Reference, I conclude that the Terms of Reference are not 
incorporated into the 2018-2020 Collective Agreement.

2. Even if the Terms of Reference were incorporated into the 2018-2020 Collective Agreement, the 
Union’s claim cannot succeed.  In the Memorandum of Settlement for the 2018-2020 Collective 
Agreement, the Union expressly agreed with the Employer that the results of the Joint Job 
Evaluation Project were to be implemented.  This constitutes an agreed upon modification or 
waiver of the provision in the Terms of Reference that contemplated that all 12 steps would be 
completed before implementation.  In addition, the Union is estopped from advancing this claim 
given its agreement that the results should be implemented.

3. The Employer did not violate Article 27.04 of the 2018-2020 Collective Agreement.

4. With respect to the Union’s claim that the red-circling employees should be paid retroactive pay 
for the 1.5% increase effective January 1, 2018, I conclude that the objective agreement of the 
parties is that the red-circling would come into effect immediately upon ratification.  The 
objective agreement did not provide for the red-circled employees to receive the 1.5% increase 
and then to apply red-circling.
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[70] Accordingly, I dismiss the grievance.

Dated:  July 20, 2022

JAMES T. CASEY, Q.C., Chairperson




